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SUMMARY

The proposal of the National Association of Attorneys
General et al. to require additional disclosures by operator
service providers whose rates exceed those of the dominant
carrier is well-intentioned, but ultimately inadequate. It
treats the symptoms, rather than the root cause, of the
problems its seeks to cure. So long as competition for calls
from public phones is driven by commission payments to
aggregators, rather than by providing economical service to
consumers, there is an inherent incentive for carriers to
charge as much as possible in order to maximize the commission
payments they can make. Ultimately, the only way to curb this
behavior is by mandating billed party preference. If, as the
investigations by the attorneys general reveal, there is
widespread failure to comply with existing Commission rules
governing operator service providers, there is little reason
to suppose that the disclosure requirement they seek would be
adhered to, either.

The rate "ceiling" proposed by CompTel et al. as an
alternative to billed party preference would not be effective
in curbing unreasonably high rates and would not substitute
for the many other benefits of billed party preference, which
include allowing all consumers to reach their preferred

carrier simply by dialing "0+," thereby putting medium and
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small long distance carriers on an equal competitive footing
with AT&T.

The proposed "ceiling" itself is seriously flawed. To
begin with, the "ceiling" rates are too high, ranging as much
as three times what Sprint charges, depending on the type of
call and time of day. In addition, the "ceiling” isn't even a
ceiling. No carrier would be compelled to charge rates at or
below the ceiling. Instead, the "ceiling" would simply be a
tripwire for reporting purposes, allowing carriers charging
rates above the ceiling to have an opportunity to justify
their rates if called upon to do so by the Commission. The
implicit assumption that a carrier is entitled to charge
higher-than-competitive rates if its own costs are high is
contradicted by nearly 60 years of consistent Commission
policy on rate regulation in a competitive market, which holds
that rates should be based on the costs of the lowest-cost
large carrier, not those of the highest-cost carrier or even
the industry average.

Furthermore, since there are hundreds or perhaps
thousands of operator service providers, there is no hope that
the Commission could effectively enforce any rate ceiling.

The far better course of action is to eliminate the underlying
incentive to charge high rates and adopt a system of billed
party preference, which will focus competition on providing

high quality service at a reasonable cost to consumers.
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In a public notice released March 13, 1995 (DA 95-473),
the Commission has asked for consolidated comments on a
petition for rulemaking filed February 8, 1995 by the National
Association of Attorneys General et al. ("NAAG") (RM-8606),
and a March 7, 1995 ex parte submission filed by CompTel et
al. (hereinafter "CompTel”) in the Billed Party Preference
docket. 1In its petition, NAAG requests the Commission to
adopt a rule, unless or until billed party preference is
adopted, that would require additional disclosures to the
public by operator service providers whose rates exceed those
of the dominant carrier, while CompTel, in its ex parte,
proposes what it terms a rate "ceiling" on operator services
calls that it seeks to have the Commission adopt in lieu of

billed party preference. As will be discussed below, Sprint

views the NAAG's proposal as a well-intentioned, but



ultimately inadequate, proposal that addresses symptoms, but
not the root cause, of the present operator services
environment, while the CompTel proposal would not even treat
the symptoms of the problem, but instead would in effect
pronounce a sick patient "fully recovered."

I. NAAG'S PROPOSAL IS UNLIKELY TO BE AN EFFECTIVE CURE
FOR EXCESSIVE CHARGES TO THE PUBLIC

In its petition, NAAG expresses concern about the abuse
0of many consumers who make calls from payphones and other
public phones. NAAG refers to consumer complaints of being
charged as much as ten times the charges imposed by full
service carriers, and investigations showing widespread
violations of Commission rules requiring 0OSPs to clearly
identify themselves, mandating disclosure of the identity of
the presubscribed OSP on payphones, and prohibiting blocking
of dial-around access to the consumers' preferred carriers.
Even in instances where the OSP is clearly identified, NAAG
contends that consumers expect the cost of the call to be
reasonable and are unaware that they could wind up paying
several times their regular carrier's charges.

NAAG states (at 5) that implementation of billed party
preference may resolve this problem, but argues that because
of the lengthy implementation period for BPP, some action must
be taken in the meantime. To that end, NAAG proposes adoption

of a rule that would require any carrier whose rates



(including all surcharges and fees) exceed those of the
dominant carrier to include the following message during call
set—-up:

This may not be your regular telephone

company and you may be charged more than

your regular telephone company would

charge for this call. To find out how

to contact your regular telephone company

call 1-800-555-1212.

While Sprint sympathizes with the ultimate objective of
NAAG, the difficulty with its proposal is that it treats the
symptoms, not the root cause, of problems that exist in the
operator services environment today. So long as competition
for traffic from public phones is driven by commission
payments to aggregators, rather than by providing economical
service to consumers, there is an inherent incentive for
carriers to charge as much as possible to consumers, in order
to maximize their commission payments to public phone
aggregators. Ultimately, the only way to curb this behavior
is by mandating billed party preference, so that consumers,
not aggregators, govern the selection of carriers. This would
refocus the carriers' competitive incentives on offering the
best possible service to consumers at the lowest possible
price.

Sprint is skeptical as to the efficacy of the stop-gap

solution proposed by NAAG, well-intentioned though it is. If,

as NAAG claims, there is widespread non-compliance with



existing disclosure rules (and Sprint does not doubt that this
is the case), there is no reason to suppose that a rule
prescribing yet another disclosure would be complied with
either. Under the present industry structure, there are
literally hundreds or even thousands of operator service
providers: any private payphone provider that utilizes
payphones with store-and-forward technology is an operator
service provider as well. As a result, the practical
difficulties of enforcing such a requirement, given the
Commission's limited staff, are enormous.

II. COMPTEL'S POROUS RATE CEILING WOULD ALLOW COMMISSION-
SANCTIONED OVER-CHARGING OF THE PUBLIC AND WOULD NOT
SUBSTITUTE FOR BILLED PARTY PREFERENCE

CompTel's proposal differs from NAAG's in two critical
respects: (1) it, unlike NAAG, claims that its proposal is an
adequate substitute for billed party preference; and (2)
CompTel's proposal fails to treat even the symptoms of the
present environment. Instead, CompTel is merely offering the
Commission a fig leaf -- a pretense that a continuing problem
would be "solved."

CompTel offers a porous rate ceiling'’ as a complete

substitute for billed party preference, based on its view (at

' Sprint refers to CompTel's ceiling as porous because, as will
be discussed below, CompTel does not contemplate that any
carrier would be required to charge rates at or below the
ceiling.



5) that the high rates charged by alternative operator service

providers are "the only lingering concern...."?

However,
excessive charges are not the only problem in the existing
industry structure that billed party preference is designed to
combat. The other benefits of BPP were discussed at length in
the Commission's Further Notice of Proposed Rulemaking in this
docket.?® BAmong other things, the Commission observed that
billed party preference would eliminate the need for consumers
to dial lengthy access codes in order to reach their preferred
operator service provider (id. at 3322-23); that competitors
of AT&T would be able to offer end-users the same 0+ access as
AT&T (id. at 3324); and that billed party preference would
reduce regulatory costs both by eliminating consumer
complaints and by making possible a further streamlining of
its regulation of AT&T once AT&T's existing advantages are
eliminated, and would reduce the costs of collection and

uncollectables (id. at 3324-25).

‘In commenting on CompTel's proposal, Sprint is focusing on
the so-called rate ceiling, and not its erroneous assertions
that BPP is too costly to implement, that consumers are
content to dial extra digits to reach their carrier of choice,
and that the Commission's unblocking and disclosure rules have
solved the remaining operator services problems. These
assertions have been dealt with at length and in detail in
Sprint's comments and reply comments in response to the
Further Notice as well as in several ex parte submissions
placed on the record by Sprint subsequent to the end of the
comment cycle. Furthermore, the NAAG petition amply
demonstrates that blocked access codes and unbranded calls
continue to remain a problem.

>9 FCC Rcd 3320 (1994).



While preventing the overcharging of consumers that takes
place today is clearly an important benefit from billed party
preference, these other benefits are quite substantial as
well. From Sprint's perspective, it is particularly important
to end the one remaining advantage that AT&T inherited from
its pre-divestiture monopoly relationship with the BOCs. 1Its
large base of presubscribed phones and its inherited calling
card base make it the only carrier that can instruct its
calling card customers to dial on a 0+ basis. As a result,
AT&T can offer its customers a convenience in its calling card
product that no other IXC can match. Large numbers of 1+
customers of Sprint and other carriers continue to use AT&T
calling cards because of their greater ease of use. This
advantage leverages beyond the calling card and operator
service market segments into AT&T's penetration of the 1+
residential and business market as well: customers have a
perception that AT&T's service package as a whole is more
convenient to use than those of other carriers. Billed party
preference is needed to bring the same marketplace equality
for operator services that equal access brought for directly

dialed calls.®’

‘CompTel (at 1) persists in its claim -- rejected as
irrelevant by the Commission in the Further Notice (9 FCC Rcd
n.18 at 3322) -- that BPP would affect the routing of less

than 20% of operator assisted calls. This is akin to saying
that equal access should never have been implemented, because
it only affected the routing of less than 10% of direct-dialed



Even if it were true, as CompTel claims, that high rates
are the only problem with the present operator services
environment, the porous rate ceiling advocated by CompTel is
far from an adequate solution. To begin with, the rates used
in the "ceiling" are too high -- far too high in the case of
calling card calls. (Such calls accounted for more than 95%
of all of the operator service calls Sprint handled in
February 1995.) The table on the following page compares
CompTel's ceiling with Sprint's current baseline rates for
various types of calls.® As the table shows, in virtually all
cases, the proposed "ceiling" rates are higher than those
charged by Sprint.® CompTel's rates for a one-minute calling
card call are more than three times what Sprint charges, and
CompTel's rates for a nine-minute calling card call range from
183% of Sprint's charges (daytime) to 255% of Sprint's charges

(night/weekend calling period). Thus, even if CompTel's

calls (AT&T's market share at divestiture was in excess of
90%) .

>In order to be generous to CompTel, whose ceiling rates are
distance-insensitive, Sprint chose a 3,000 mile distance for
purposes of calculating its rates. Sprint's rates for short
distances are even lower. Sprint believes its baseline rates
are closely comparable with those charged by other major
operator service providers such as AT&T and MCI. It may be
noted that one of Sprint's discount plans -- Sprint Worldwide
-- includes discounts of up to 20% for calling card and
operator services calls.

®*The only exception is a one minute person-to-person call in
the daytime period for which Sprint's charge exceeds the
CompTel "ceiling" by 6 cents.



Comparison of Proposed Ceiling With Sprint's Rates'®

Collect, Calling Card, Third Party Person-to-Person

Duration Comptel Sprint Comptel Sprint
(Minute) FonCARD Collect 3d No.
1 3.75 D 1.18 D 2.41 D 2.51 4.75 D 4.81
E 1.11 E 2.35 E 2.45 E 4.75
N 1.06 N 2.30 N 2.40 N 4.70
2 4,25 D1.51 D 2.72 D 2.82 5.25 D 5.12
E 1.37 E 2.60 E 2.70 E 5.00
N 1.27 N 2.50 N 2.60 N 4.90
3 4.75 D 1.84 D 3.03 D 3.13 5.75 D 5.43
E 1.63 E 2.85 E 2.95 E 5.25
N 1.48 N 2.70 N 2.80 N 5.10
4 5.25 D 2.17 D 3.34 D 3.44 6.25 D 5.74
E 1.89 E 3.10 E 3.20 E 5.50
N 1.69 N 2.90 N 3.00 N 5.30
5 5.50 D 2.50 D 3.65 D 3.75 6.50 D 6.05
E 2.15 E 3.35 E 3.45 E 5.75
N 1.90 N 3.10 N 3.20 N 5.50
6 5.95 D 2.83 D 3.96 D 4.06 6.95 D 6.36
E 2.41 E 3.60 E 3.70 E 6.00
N 2.11 N 3.30 N 3.40 N 5.70
7 6.20 D 3.16 D 4.27 D 4.37 7.20 D 6.67
E 2.67 E 3.85 E 3.95 E 6.25
N 2,32 N 3.50 N 3.60 N 5.90
8 6.65 D 3.49 D 4.58 D 4.68 7.65 D 6.98
E 2.93 E 4.10 E 4.20 E 6.50
N 2.53 N 3.70 N 3.80 N 6.10
9 7.00 D 3.82 D 4.89 D 4.99 8.00 D 7.29
E 3.19 E 4.35 E 4.45 E 6.75
N 2.74 N 3.90 N 4.00 N 6.30

Assumes 3,000 mile distance.



"ceiling" were a genuine ceiling (and as discussed next, it is
not) the proposed charges are far too high.

Furthermore, the "ceiling" isn't really a ceiling.
Nothing in the CompTel proposal would bind any carrier to
charging rates that are at or below the ceiling.’ Instead,
the ceiling would simply be a tripwire for reporting purposes,
allowing carriers charging rates above the ceiling to have an
opportunity to explain or justify the rates being charged if
called upon to do so by the Commission (see EX parte at 8-9) .°

The suggestion that rates that far exceed those of the

"The fact that the proposed "ceiling"” would not be binding is
evidence that at least some of the proponents of the "ceiling"
intend to charge rates that exceed the "ceiling."

? CompTel proposes (id.) to place this reporting obligation on
the LECs. There are several problems with this proposal.
First, LECs may not bill for all calls of all 0OSPs. O0SPs and
billing clearinghouses have the capability to bill directly,
and some do so. Thus, carriers whose rates are above the
"ceiling" could avoid any reporting of their excessive rates
simply by bypassing the LECs for billing and collection.
Second, if the OSP's billing data are submitted to the LEC in
the form of a text file (which is one option the Sprint LECs'
billing and collection customers are requesting), it would be
impossible to screen the OSP's charges (except by an expensive
manual examination). Third, even if the OSP submitted its
billing data in a data file, the screening would have to be
performed in a post-billing run so as not to delay the
rendering of bills to consumers. Fourth, the LECs wold have
no way of ascertaining whether the billing data submitted by
the OSP have been manipulated (e.g., by showing an
artificially long call duration) to make an above-"ceiling"
charge appear to fall below the "ceiling." 1In any case, while
the Sprint LECs have no way of estimating all the costs
involved, it is by no means clear that they would be minimal.
Any such costs should be borne by 0SPs whose rates exceed the
"ceiling," since they are the only 0OSPs responsible for
causation of these expenses.



major operator service providers could be adequately explained
or justified flies in the face of more than a half century of
Commission policy on rate regulation in a competitive
environment. As early as 1938, the Commission rejected the
notion that each carrier in a competitive market is entitled
to charge rates that are fully compensatory to itself:®

We are under no duty to fix rates
for domestic telegraph service so that
all carriers engaged therein may earn
a fair return on the fair value of their
property devoted to that service or even
make some profit on their operations.

This view is reaffirmed a decade later:®®

The rate increases which we will
now permit may fall short of producing
a fair return for the international tele-
graph communications industry as a whole,
and for certain of the carriers. Contrary,
however, to the contentions made by the
American Cable and Radio group of companies,
the Commission does not consider that it is
obliged by the Communications Act to fix
international telegraph rates so as to meet
the over-all requirements of the industry as
whole.

Following this same policy yet another decade later, the
Commission explained why rates in a competitive market should

not be based even on industry average costs:!'!

*Postal Telegraph-Cable Company et al., 5 FCC 524, 527 (1938).

' Charges for Communications Service Between the United States
and Overseas and Foreign Points, 12 FCC 29, 62 (1947).

"' The Western Union Telegraph Co., 25 FCC 535, 580 (1958)
(footnote omitted).




This is so because the adoption indus-

try wide approach would, by averaging

the requirements of competitors, deprive

the public of the opportunity for rate

benefits which were one of the reasons

for introducing competition in the first

place. An industry appreoach to ratemaking

is in effect a guarantee to the less

competent or less efficient operator

that his failure to measure up in the

competitive rates will be rewarded.

The industry approach would thus serve

to deprive the public of the benefit

of competition ratewise.
Instead, the Commission reiterated its previous policy that it
should fix rates no higher than necessary to "enable a
sufficiently large segment of the industry to earn a fair rate
of return" (id. at 581, footnote omitted). For this purpose
the Commission focused on a "bellwether" carrier -- a carrier
sufficiently large to constitute "a substantial segment of the
industry" that had the highest reported earnings (id. at 581-
83).' This bellwether concept continued to be embraced by
the Commission into the 1980's, before sufficient competition
emerged in those markets to supplant the need for rate
regulation.*®’

Based on these long-standing policies, there is no

warrant for a requlatory approach as CompTel has proposed,

which would permit a price "ceiling" to be set above the rates

2 The carrier chosen in that case had a market share of 33%
(id. at 582).

1 5ee, ITT World Communications, Inc., 82 FCC 2d 282, 285-86
(1980); and 85 FCC 2d 561, 567 (1981).
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charged by the dominant carrier and indeed which would permit
"explanation and justification" of rates even higher than the
ceiling rates. 1If the alternative operator service providers
cannot offer service to the public at rates equal to those of
the full-service industry, the Commission must question
whether  their existence serves the public interest. As the
Commission emphasized in 1958, competition is supposed to
benefit the public in the form of lower rates. The
alternative operator service providers can persist in charging
higher than competitive rates only because customers don't
know who they are dealing with, cannot reach the carriers they
prefer to deal with, or are at least momentarily captive of
the presubscribed carrier. It is the Commission's continuing
duty to take effective action to step in to protect the public
when the marketplace, left to its own devices, has failed, as
it clearly has here. The fig leaf of a porous rate ceiling is
not effective action.

Furthermore, for reasons explained in Sprint's September
14, 1994 Reply Comments (at 54-59), it does not believe any
rate ceiling approach can be effectively enforced. As noted
above, there are literally hundreds or thousands of operator
service providers, and the Commission simply lacks the
resources to effectively monitor and enforce a rate ceiling.
What the Commission can do is recognize that the rate abqses

that are now taking place are an inherent byproduct of the

11



economic incentives in the current industry structure. A

payphone provider/OSP can maximize its income by charging high

rates, and OSPs can win more presubscription business by

paying higher commissions to premises owners that the high

rates will finance.

The most effective way to regulate is to make sure that

the industry has the incentive to compete on the basis of

price and quality of service to the public, and the Commission

can do so only by mandating billed party preference.

April 12,

1995
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